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Case No. 20080478-CA 
IN THE 
UTAH COURT OF APPEALS 
State of Utah, 
Plaintiff/ Appellee, 
vs. 
Gregory Maurice Ward, 
Defendant/Appellant. 
Brief of Appellee 
INTRODUCTORY STATEMENT 
This is a consolidated appeal from two separate cases. The case numbers are 
071908607 and 081900984. For convenience, the State will refer to the cases as Case 
8607 and Case 0984. The State will cite to the records as R. 8607 at and R. 0984 
at . 
STATEMENT OF JURISDICTION 
Defendant appeals from two convictions for theft. This Court has jurisdiction 
under Utah Code Annotated § 78A-4-103(2)(e) (West 2008). 
STATEMENT OF THE ISSUE 
Issue. Did the trial court abuse its discretion when it sentenced defendant to 
prison, rather than probation, where defendant pleaded guilty to two counts of 
theft, both offenses were accompanied by threats of violence, and defendant had 
been convicted of five previous theft-related crimes during the past fifteen years? 
Standard of Review. "The trial court has substantial discretion in conducting 
sentencing hearings and imposing a sentence, and we will in general overturn the 
trial court's sentencing decisions only if we find an abuse of discretion." State v. 
Patience, 944 P.2d 381, 389 (Utah App. 1997) (quotations and citations omitted). 
CONSTITUTIONAL PROVISIONS, STATUTES, A N D RULES 
There are no determinative constitutional provisions, statutes, or rules in this 
case. 
STATEMENT OF THE CASE 
Case 8607 
On November 21,2007, defendant was charged with one count of aggravated 
robbery, a first degree felony. R. 8607 at 1-2. As part of a plea deal, defendant 
pleaded guilty to one count of theft, a second degree felony. R. 8607 at 23-30. On 
May 2, 2008, defendant was sentenced to 1-15 years in prison, to be served 
concurrently with the sentence in case -0984. R. 8607 at 34-35. Defendant timely 
appealed. R. 8607 at 36. 
2 
Case 0984 
On February 6, 2008, defendant was charged with: one count of theft, a 
second degree felony (or in the alternative, one count of aggravated robbery, a first 
degree felony), and two counts of aggravated assault, both third degree felonies. R. 
0984 at 1-3. As part of a plea deal, defendant pleaded guilty to one count of theft, a 
second degree felony. R. 0984 at 27-28. On May 2,2008, defendant was sentenced to 
1-15 years in prison, to be served concurrently with the sentence in case -8607. R. 
0984 at 29-30. Defendant timely appealed. R. 0984 at 31. 
STATEMENT OF FACTS1 
Case 8607 
On November 15,2007, defendant entered a Wal-Mart in Salt Lake City. PSI 
at 3. While there, he removed several CD's from the shelves and placed them in his 
pockets. Id. He also put two different jackets on and consumed a beer that he had 
AP&P prepared a joint PSI that addressed both cases. With one exception 
that is not relevant here, defendant did not challenge the facts set forth in the PSI 
when given the opportunity to do so at his sentencing hearing. R. 0984 at 41:2. "If a 
party fails to challenge the accuracy of the presentence investigation report at the 
time of sentencing, that matter shall be considered to be waived." Utah Code Ann. § 
77-18-l(6)(b) (West 2004). Utah courts have accordingly accepted the factual 
assertions made in a PSI as true when the defendant failed to specifically contest 
those assertions at sentencing. See, e.g., State v. Gomez, 887 P.2d 853,855 (Utah 1994). 
The PSI is paginated as R. 8607 at 33, and it is located in a manila folder in the 
record. For simplicity, the State will cite to the PSI as PSI at . 
3 
taken from the shelves. Id. After defendant was approached by store employees, he 
first threatened to shoot them with a gun, and he then pulled a knife on them. Id. 
When defendant was arrested later that day, officers recovered the stolen items from 
him, as well as a knife. Id. 
Case 0984 
On January 14,2008, defendant entered a Smith's store in Salt Lake City. PSI 
at 3. While there, he removed some shoes from the rack and concealed them in the 
sleeves of his coat. Id. Defendant also took weight lifting gloves out of their 
package and put them on his hands, and took several CD's out of their cases and 
concealed them in his coat. Id. When approached by store employees, defendant 
"tried to fight them off/7 Id. During this altercation, he "reached into the pocket of 
his coat and said 'I have a knife, let me go /" Id. When defendant was arrested later 
that day, officers recovered the stolen items from him, as well as a knife. Id. 
Defendant's guilty plea and sentencing 
After being charged, defendant entered a plea bargain that jointly resolved 
both cases. R. 8607 at 23-30; R. 0984 at 19-26. Under the terms of that plea bargain, 
defendant agreed to plead guilty to two counts of theft; in exchange, all other 
charges were dropped. R. 8607 at 23-30; R. 0984 at 19-26. 
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A PSI was prepared prior to sentencing. See generally PSI at 1-9. As set forth 
therein, this was not defendant's first encounter with the law. Specifically, 
defendant has been convicted of thirteen different crimes since 1989, stemming from 
eight separate incidents. PSI at 5-6. These included three convictions for retail theft, 
two convictions for theft, and one conviction for shoplifting. PSI at 5-6. 
The PSI also states that defendant was sent to prison in September 1997. PSI 
at 2. He was paroled in February 1998, but then violated his parole on four different 
occasions between March 1998 and June 2000. PSI at 2. As a result of both 
defendant's criminal history and the nature of these crimes, the PSI recommended 
that defendant be sentenced to prison. PSI at 2. 
At sentencing, the trial court expressed some doubt as to whether it was 
appropriate to sentence defendant to prison. R.0984 at 41:2-7. Following argument 
and allocution, however, the court sentenced defendant to two concurrent prison 
terms of 1-15 years, with credit for time served. R. 0984 at 41: 7. 
SUMMARY OF ARGUMENT 
Defendant argues that the trial court abused its discretion when it sentenced 
him to prison rather than probation. But a trial court's decision to sentence a 
defendant to prison rather than probation is only reversed when the decision was 
inherently unfair or excessive. Defendant has already been convicted of some form 
5 
of theft on five different occasions, and both of the crimes at issue here were 
accompanied by threats of violence. Under these circumstances, it was not 
inherently unfair to sentence defendant to prison, and the trial court therefore did 
not abuse its discretion. 
ARGUMENT 
I. 
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION WHEN 
IT SENTENCED DEFENDANT TO PRISON RATHER THAN 
PROBATION 
Defendant claims that the trial court abused its discretion when it sentenced 
him to prison rather than probation. Aplt. Br. 7-12. This argument should be 
rejected. 
A " defendant is not entitled to probation, but rather the [trial] court is 
empowered to place the defendant on probation if it thinks that will best serve the 
ends of justice and is compatible with the public interest." State v. Rhodes, 818 P.2d 
1048,1051 (Utah App. 1991). "The granting or withholding of probation involves 
considering intangibles of character, personality and attitude/' Id. at 1049 
(quotations and citation omitted). An appellate court therefore only reverses such a 
decision when it is "clear that the actions of the judge were so inherently unfair as to 
constitute an abuse of discretion/' Id. at 1051 (quotations and citation omitted). 
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With respect to sentencing decisions,, an "[a]buse of discretion may be 
manifest if the actions of the judge in sentencing were inherently unfair or if the 
judge imposed a clearly excessive sentence/7 State v. Montoya, 929 P.2d 356, 358 
(Utah App. 1996) (quotations and citation omitted). It is therefore settled that a 
court only abuses its discretion when "no reasonable [person] would take the view 
adopted by the trial court/' Id.) accord State v. Thorkelson, 2004 UT App 9,112, 84 
P.3d 854. 
In this case, defendant pleaded guilty to two counts of theft. According to the 
uncontested facts, both crimes were accompanied by threats of violence to innocent 
bystanders. PSI at 3. And in both cases, police confiscated knives from defendant 
after he was arrested, thereby indicating that defendant was prepared to act on his 
threats. PSI at 3. 
Defendant also has an extensive criminal history. Although defendant claims 
that he does not have "the history of a hardened criminal," Aplt. Br. 10, he does 
have the history of a seasoned thief. In addition to these two cases, defendant has 
been convicted of six different theft-related crimes since he turned 18. PSI at 5-6. 
Moreover, the chronology of these two cases demonstrates that defendant's 
habitual thievery is not a thing of the past. Defendant committed the theft at issue 
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in Case 8607 on November 15,2007. R. 8607 at 1-2. While awaiting trial in that case, 
defendant committed the theft at issue in case 0984. R. 0984 at 1-3. 
Although the trial court admittedly had some reservations about sentencing 
defendant to prison, it ultimately chose to follow AP&P's recommendation that 
defendant be sentenced to prison. R. 0984 at 41: 7. Given the threats of violence that 
accompanied both of these crimes, the fact that defendant was armed and therefore 
capable of acting on those threats, and the fact that defendant is a recidivist thief 
who has already had multiple opportunities to begin obeying the law, defendant 
simply cannot show that "no reasonable [person]" would have sentenced him to 
prison, rather than probation. Montoya, 929 P.2d at 358. This sentencing decision 
was not "inherently unfair" or excessive, Rhodes, 818 P.2d at 1051, and the trial court 
therefore did not abuse its discretion. 
CONCLUSION 
For the foregoing reasons, the Court should affirm the sentence. 
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Respectfully submitted April _H_, 2009. 
MARK L. SHURTLEFF 
Utah Attorney General 
RYAhtu). TENNEY 
Assisiant Attorney Genera 
Counsel for Appellee 
9 
CERTIFICATE OF SERVICE 
I certify that on April J 2 > 2009, two copies of the foregoing brief were 
-^mailed € hand-delivered to: 
Lori J. Seppi 
Salt Lake Legal Defender's Association 
424 East 500 South, Suite 300 
Salt Lake City, UT 84111 
A digital copy of the brief was also included: ^ ¥ e s € No 
\X^ j , jyy^ ^ U ^ j p ^ 
